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1. Origins of the Public Trust

The origins of the public trust doctrine are traceable to Roman law concepts of
common property. Under Roman law, the air, the rivers, the sea and the seashore were
incapable of private ownership; they were dedicated to the use of the public.! This
concept that tide and submerged lands are unique and that the state holds them in trust for
the people has endured throughout the ages. In 13" century Spain, for example, public
rights in navigable waterways were recognized in Las Siete Partidas, the laws of Spain
set forth by Alfonso the Wise.” Under English common law, this principle evolved into
the public trust doctrine pursuant to which the sovereign held the navigable waterways
and submerged lands, not in a proprietary capacity, but rather “as trustee of a public trust

for the benefit of the people™ for uses such as commerce, navigation and fishing.?

"nstitutes of Justinian 2.1.1.
*Las Siete Partidas 3.28.6 (S. Scott trans. & ed. 1932).

3Colberg, Inc. v. State of California ex rel. Dept. Pub. Works (1967) 67 Cal.2d 408, 416.



After the American Revolution, each of the original states succeeded to this
sovereign right and duty. Each became trustee of the tide and submerged lands within its
boundaries for the common use of the people.” Subsequently admitted states, like
California, possess the same sovereign rights over their tide and submerged lands as the
original thirteen states under the equal-footing doctrine.” That is, title to lands under
navigable waters up to the high water mark is held by the state in trust for the people.
These lands are not alienable in that all of the public’s interest in them cannot be
extinguished.’®

II. Purpose of the Public Trust

The United States Supreme Court issued its landmark opinion on the nature of a
state’s title to its tide and submerged lands nearly 110 years ago, and although courts have
reviewed tidelands trust issues many times since then, the basic premise of the trust
remains fundamentally unchanged. The Court said then that a state’s title to its tide and
submerged lands is different from that to the lands it holds for sale. “It is a title held in
trust for the people of the State that they may enjoy the navigation of the waters, carry on

commerce over them, and have liberty of fishing” free from obstruction or interference

“Martin v. Waddell (1842) 41 U.S. (16 Pet.) 367, 410.
>Pollard’s Lessee v. Hagen (1845) 44 U.S. (3 How.) 212, 228-29.

SPeople v. California Fish Co. (1913) 166 Cal. 576, 597-99; City of Berkeley v. Superior
Court (1980) 26 Cal.3d 515, 524-25. )



from private parties.” In other words, the public trust is an affirmation of the duty of the
state to protect the people’s common heritage of tide and submerged lands for their
common use.’

But to what common uses may tide and submerged lands be put? Traditionally,
public trust uses were limited to water-related commerce, navigation, and fishing. In
more recent years, however, the California Supreme Court has said that the public trust
embraces the right of the public to use the navigable waters of the state for bathing,
swimming, boating, and general recreational purposes. It is sufficiently flexible to
encompass changing public needs, such as the preservation of the lands in their natural
state for scientific study, as open space and as wildlife habitat. The administrator of the
public trust “is not burdened with an outmoded classification favoring one mode of
utilization over another.”

The Legislature, acting within the confines of the common law public trust
doctrine, 1s the ultimate administrator of the tidelands trust and often may be the ultimate
arbiter of permissible uses of trust lands. All uses, including those specifically authorized
by the Legislature, must take into account the overarching principle of the public trust

doctrine that trust lands belong to the public and are to be used to promote public rather

"Illinois Central R.R. Co. v Illinois (1892) 146 U.S. 387, 452.
!National Audubon Society v. Superior Court (1983) 33 Cal.3d 419, 441.

*Marks v. Whitney (1971) 6 Cal.3d 251, 259-260.




than exclusively private purposes. The Legislature cannot commit trust lands
irretrievably to private development because it would be abdicating the public trust. 10
Within these confines, however, the Legislature has considerable discretion.

The Legislature already may have spoken to the issue of the uses to which
particular tide and submerged lands may be put when making grants of these lands in trust

to local government entities. Statutory trust grants are not all the same--some authorize

the construction of ports and airports, others allow only recreational uses and still others
allow a broad range of uses.

A further and often complicating factor is that granted and ungranted lands already
may have been developed for particular trust uses that are incompatible with other trust
uses or may have become antiquated. Some tidelands have been dedicated exclusively to
industrial port uses, for example, and in these areas, recreational uses, even if also
authorized by the trust grant, may be incompatible. Similarly, tidelands set aside for
public beaches may not be suitable for construction of a cannery, even though a cannery
may be an acceptéble trust use. Piers, wharves and warehouses that once served
commercial navigation but no longer can serve modern container shipping may have to be
removed or converted to a more productive trust use. Historic public trust uses may have

been replaced by new technologies. Antiquated structures on the waterfront may be an

Y linois Central Railroad v. Illinois, supra, at 452-53.







































